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TYRONE TOWNSHIP PLANNING COMMISSION

REGULAR MEETING MINUTES
May 20, 2020 6:00 p.m.
Meeting Held Via Zoom Video Conferencing

PRESENT: Mark Meisel, Dave Wardin, Kurt Schulze, Rich Erickson, Dan Stickel and Perry
Green

ABSENT: Bill Wood,

OTHERS PRESENT: Tyrone Township Planner Greg Elliott and Tyrone Township Planning &
Zoning Administrator Ross Nicholson

CALL TO ORDER (6:03 pm): The meeting was called to order by Chairman Mark Meisel.
PLEDGE OF ALLEGIANCE (6:03 pm):

CALL TO THE PUBLIC (6:04 pm):

No public comments or questions were received.

APPROVAL OF THE AGENDA (6:04 pm):

Dave Wardin made a motion to approve the agenda as presented. Dan Stickel supported the
motion. Motion carried by unanimous voice vote.

APPROVAL OF THE MINUTES (6:04 pm):
No draft minutes were available. The item was deferred.

OLD BUSINESS #1 (6:05 pm): Betley Sight Line Determination:

Chairman Meisel introduced the topic with a summary of where the Planning Commission had
left off in review of the Betley sight line determination request. He indicated that the applicant
had provided new information prior to the meeting but, due to the time the information was
received, the Planning Commission did not have adequate time to thoroughly review the
information. He asked the Planning Commission how they would like to proceed. Dave Wardin
suggested that the Planning Commission could review the documents based on the previous
information that was submitted or they could potentially table the item to allow the Planning
Commission to review the recently submitted documents in detail. Chairman Meisel asked the
applicants what they thought in terms of how to proceed with the review of the new documents.
Mark Betley stated that not much information has changed. He stated that the latest drawings
reflect a change in the orientation of the proposed new dwelling (mirrored/reversed
floorplan/structural footprint) to address neighbor concerns pertaining to the existing grade of the
property. He added that the proposed placement of the dwelling has not changed and the
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reversed layout should not impact sight lines. Dave Wardin asked why a topographical survey
including the subject parcel and those parcels immediately adjacent as well as elevation
renderings which had been requested by the Planning Commission at the February 11, 2020
meeting had not been provided. Mark Betley indicated that he was advised by his attorney that
he should not pay to have the survey done since it should not be required to make a
determination on the request, based on the requirements in the Zoning Ordinance.

Greg Elliott provided a summary of the Zoning Ordinance standards pertaining to sight lines. He
indicated that the basic starting point is to determine adjacent property setbacks and average
them to determine the appropriate setback for the proposed dwelling. He continued, adding that
if the intent is to build beyond the average of the adjacent setbacks, the Planning Commission
needs to determine an appropriate setback where adjacent sight lines would be protected. He
stated that the Planning Commission may request as much information as they feel necessary in
order to evaluate the potential impact to sight lines. Mark Betley stated that he understands that
the average setback of the adjacent dwellings is approximately eighty feet (80°), and he is
proposing a setback of approximately one hundred and thirty feet (130’), which significantly
exceeds the average setback calculation. Dave Wardin asked where he is coming up with the
130’ proposed setback. Mark Betley explained that the 130’ setback is the distance between the
edge of the proposed deck and the established high-water mark of Runyan Lake. Dave Wardin
asked how he came up with 80’ for the average of adjacent setbacks. He indicated that when the
property to the south applied for a front yard setback variance in order to build the dwelling, the
setback average was much greater than 80’. Mark Betley explained that he used an average of
adjacent structures inclusive of structures beyond the immediately adjacent properties. Dave
Wardin explained that in this situation, where there are existing dwellings located on either side
of the subject property, only those two properties can be taken into consideration. Greg Elliott
read from the Zoning Ordinance regarding setback averaging in relation to sight lines.
Discussion between Mark Betley and Greg Elliott followed regarding the applicability of the
Zoning Ordinance sight line requirements in relation to the subject property and the location of
the proposed dwelling. Mark Betley indicated that it is clear that a cove exists at the water
frontage based on the 2013 Zoning Board of Appeals (ZBA) decision for the construction of the
immediately adjacent dwelling to the south and, therefore, the Ordinance indicates that the
Planning Commission needs to make a determination utilizing means other than setback
averaging. Discussion between the Planning Commission and Mark Betley regarding setback
averaging occurred. Mark Betley indicated that, in previous discussions with the Zoning
Administrator (Ross Nicholson), setback averages were discussed and he had arrived at an
average setback of 80°. Ross Nicholson indicated that he did not recall any specific numbers that
were discussed pertaining to setback averaging and could not confirm that he had agreed on the
80’ estimate. Mark Betley indicated that it was discussed at the time that the Township was
considering revisions to the Zoning Ordinance pertaining to sight line requirements. Ross
Nicholson confirmed that there had been discussions regarding both the existing language in the
Zoning Ordinance pertaining to sight lines as well as proposed revisions to the requirements that
were being discussed by the Planning Commission. If setback averaging was discussed at that
time, it was likely regarding how new sight line regulations could theoretically be applied to the
subject property if/when the Planning Commission recommends amended standards for
determining sight lines.
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The Planning Commission discussed the drawings provided by the applicants. Dan Stickel
indicated that he was having difficulty with justifying the proposed location of the dwelling
based on the drawings provided and the existing Zoning Ordinance standards, specifically
because he could not clearly identify the exact location of existing adjacent structures on the
provided drawings. He stated that he does not see how it would be possible for the dwelling, as
proposed, to comply with setback averaging requirements. Molly Betley suggested that the
Planning Commission look at a specific drawing to aid in the discussion. Mark Betley pointed
out the location of existing adjacent structures on the drawings. Dave Anderson (owner of the
directly adjacent dwelling to the south of the subject property) pointed out the location of his
dwelling in relation to the proposed dwelling on the subject property. Dan Stickel asked if it is
fair to say that the structures located on the property to the north of the subject property are
closer to the lake than the existing dwelling immediately south of the subject property. Dave
Anderson confirmed. Discussion amongst the Planning Commission ensued pertaining to the
location of existing structures on immediately adjacent properties.

Dave Wardin asked Greg Elliott whether the existing detached garage located on the
immediately adjacent property to the north of the subject property can be taken into account
when determining sight lines and associated setback requirements, or if the standards only
consider the location of principle structures/dwellings. Greg Elliott indicated that the standards
apply to all existing structures, inclusive of accessory structures. Dave Anderson stated that the
existing detached garage on the property immediately north of the subject property does not
impact views of the lake. Dan Stickel asked whether the fact that the accessory structure is taken
into consideration would change anything. Greg Elliot indicated that the average setback line
would still be further off the lake than the location of the proposed dwelling. Mark Betley stated
that he is clearly seeking a sight line determination. He explained that the dwelling located to the
south of his property was built approximately fifty feet (50) closer to the water than the location
of his existing dwelling (on the subject property). He stated that the detached garage on the
property immediately north of the subject property was built approximately one hundred feet
(100) closer to the water than the existing dwelling located on the subject property. He
expressed his frustration with the Zoning Ordinance standards pertaining to sight lines. He asked
how it makes sense that the dwelling on the property located to the south of his property was able
to build 50’ in front of his existing dwelling in 2013, but it is not possible for him to build what
he is proposing. David Anderson indicated that his dwelling (located on the property south of
the subject property) did not impact the sight lines of the existing dwelling on the subject
property. Mark Betley indicated that the location of his proposed dwelling would not impact his
sight lines either. David Anderson stated that it would impact his view. He added that the
location of the proposed dwelling would more significantly impact the sight lines of the dwelling
located to the north of the subject property. Mark Betley indicated that, in earlier discussions
with the Planning Commission, most of the Planning Commission agreed that sight lines would
not be significantly impacted, based on the initial drawings and renderings that were provided.
He continued, stating that it wasn’t until the meetings turned into public hearings when
neighbors complained and the Planning Commission decided that there would be a significant
sight line conflict. Dan Stickel stated that he is hearing that the Planning Commission and
Planner had previously made statements, but he does not have any documentation in front of him
that confirm that. Mark Betley indicated that he had documentation, including emails, which
show that the Planning Commission had little concerns with the proposed placement of the
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dwelling in relation to sight lines until after it was recommended that he reach out to the
neighbors to get their opinions. He stated that he only applied for the temporary dwelling during
construction application because he was told that the sight line determination would be moving
forward. He stated that everything changed when neighbors were brought into the equation and,
since that time, the Planning Commission has repeatedly been asking for additional information
and dragging out the process.

Rich Erickson asked the Planning Commission if it would be of any benefit for the Planning
Commission to conduct an on-site visit of the subject property. Chairman Meisel indicated that
most of the Planning Commission has already visited the site. He added that fact does not mean
that an additional site visit could not occur. He stated that the Planning Commission had agreed
that as part of the transition from preliminary sight line review to a formal determination, they
would need additional information from the applicants, specifically drawings and renderings, in
order to effectively work through all of the variables inclusive of elevations, topography, the
location of the foundation, and the vertical height of the structure (inclusive of the roofline). The
Planning Commission, Planner, and the applicants discussed the Zoning Ordinance requirements
pertaining to sight lines, specifically for instances where it is determined that a cove or peninsula
exists.

The Planning Commission brought up the drawing submitted for the 2013 ZBA application for a
front-yard setback variance in order to build the dwelling located on the property immediately
south of the subject property. Neil Webb (acting as an agent for the applicants) asked if there
was any way for him to access the drawing from the ZBA application so he may use the
topographical data in preparing revised drawings for the sight line determination request. He
stated that he has performed extensive research on the subject property and has not seen anything
pertaining to an approximate average setback line, as depicted in the drawing submitted for the
2013 ZBA application. He stated that it would have been helpful to understand that the Planning
Commission would be looking for an approximate average setback line early on. Dave Wardin
indicated that information on setback averaging can be found in the Zoning Ordinance, Section
20.02.X, and under the Zoning Ordinance definition of sight lines in Figure 2.6. He stated that
the average setback line is depicted in the illustration (Figure 2.6). Neil Webb question if that
illustration showed an approximate setback line for all properties located on the lake. Dave
Wardin stated that it is not that specific, it is a general illustration intended to be used for
reference. Neil Webb stated that, based on his planning experience, setback language is usually
provided to the engineer. He added that it is not typical that they would need to come up with
their own setbacks based on an illustration or setback averaging. Mark Betley stated that the
Planning Commission basically keeps asking for additional information which goes above and
beyond what should be necessary to make a sight line determination without specifying a reason.
Dan Stickel stated that, if his memory serves him, they are having the same discussion that they
had back in February. Mark Betley stated that the Zoning Administrator (Ross Nicholson) had to
ask the Planning Commission for exactly what information they were looking for because there
was no specific criteria [in terms of required documents for making a sight line determination] in
the Zoning Ordinance. He stated that Ross Nicholson had indicated that he had not previously
seen as much information requested of an applicant for a sight line determination request during
his time as an employee of the Township. Neil Webb stated that the Zoning Ordinance standards
would be easy to follow if all properties around the lake were the same, however, due to the
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significantly staggered setbacks of most properties on the lake, Figure 2.6 is very difficult to
apply. Dave Anderson stated that the decision from his 2013 ZBA variance indicates that if his
dwelling was located any further towards the lake than where it was approved, it would impede
adjacent setbacks and, therefore, would not be acceptable. Mark Betley stated that, according to
the meeting minutes from the aforementioned 2013 ZBA meeting, Mark Meisel identified that a
cove does exist at the location of the property. He stated that he doesn’t believe there to be any
question that a cove does exist. Chairman Meisel indicated that he does not recall that being
said. Mark Betley pointed out the specific location in the meeting minutes where Mark Meisel
had stated a cove exists. Mark Betley stated that there was previously a cottage located on the
adjacent property to the south of the subject property which was removed following the approval
of the front yard setback variance to build the existing dwelling. Dave Anderson stated that the
cottage did not impede sight lines and was demolished. Joe Perrera asked how long it took for
the ZBA to make a determination on sight lines during the meeting. Dave Anderson indicated
that it took approximately thirty (30) minutes. Chairman Meisel stated that he would like to add
some context for clarification purposes. He stated that the sight line determination in the case of
the 2013 variance request was largely made by the ZBA to establish a site line that would
comply with adjacent structures. He stated that the application was submitted to the ZBA
specifically for a front yard setback variance and the sight line determination was just part of the
process. He stated that, while this request is similar, it is a slightly different scenario. Mark
Betley stated that he is not requesting any setback variances and the proposal exceeds the
minimum rear yard setback for the zoning district. Joe Perrera asked if the committee has the
information they need to make an informed decision based on the ordinances. Dave Wardin and
Dan Stickel indicated that they believe additional information is necessary. Joe Perrera
recommended that the Planning Commission table the application until Mr. Betley provides all
information the Planning Commission feels is necessary in order to make an informed decision.
Chairman Meisel thanked Joe Perrera for his comments. He indicated he respects his opinion,
but the decision to take any action on the application must be made by the Planning Commission.
Mark Betley stated that he believes the Planning Commission has received enough information
to make an informed decision. He stated that he takes issue with the Planning Commission
repeatedly asking for additional information and continuously tabling the application. He stated
that a conditional approval, or some kind of indication that approval will be considered, should
be provided before he spends additional time and money on a new survey or additional
documents. Dan Stickel stated that, based his understanding of the Zoning Ordinance standards,
there is a requirement to meet the average setback of the adjacent structures. He continued,
indicating that, in his opinion, he would like to see drawings that clearly depict the location of
existing adjacent structures, specifically the rear yard setbacks of all existing structures in
relation to the setback of the proposed dwelling on the subject property, before he could consider
making a decision. Mark Betley stated that all of that information is included in the documents
they provided. He stated that the drawing shows that the setback of the propose structure would
be approximately 130°. Dan Stickel asked for clarification. Molly Betley interjected. She stated
that at the February 11, 2020 Planning Commission meeting, they came in for a sight line
determination. She continued, stating that the Planning Commission should have made some
kind of determination at that meeting. Greg Elliott stated that the application was included on
the agenda for discussion of the application, and did not guarantee that a decision could be made
at that time. Molly Betley asked for clarification, specifically regarding the purpose of the
meeting. She asked if the purpose of the February 11" meeting was to further discuss
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preliminary discussions that occurred via email prior to the meeting. Greg Elliott stated that
decisions are made during meetings. Molly Betley asked Greg Elliot to confirm that the purpose
of including the application on the 02/11/2020 Planning Commission agenda was to further
discuss discussions that originated via email. Greg Elliott stated that the Planning
Commissioners are provided information packets prior to the meeting, allowing them sufficient
time to review the materials in the packet, which would be discussed during a regular meeting.
They would then make a decision, or not make a decision, based on the information provided in
the packet. Molly Betley asked, based on all of the information that they had provided since and
prior to the February 11" meeting, what the Planning Commission has done to study and
evaluate the proposal. Dave Wardin stated that the Planning Commission has not done much
[specifically pertaining to the sight line determination request] since the February meeting.
Molly Betley asked Dave Wardin what information the Planning Commission specifically asked
for during the February meeting. Dave Wardin stated that the Planning Commission requested a
boundary survey and a full topographical survey locating the existing and proposed structures
and grades on the subject property as well as both properties immediately adjacent. He added
that they are basically requesting a drawing similar to the one that was included in the 2013 ZBA
application for the property located to the south of the subject property. Molly Betley asked if
the drawing from the 2013 ZBA application was specifically required by the Township or if it
was provided voluntarily. Dave Wardin stated that he was not on the ZBA at that time and could
not answer the question. Dave Anderson stated that the drawing was required as part of the
complete ZBA application.

Mark Betley summarized the sight line determination request history. He indicated that he was
repeatedly given the impression that the Planning Commission had sufficient information to
evaluate and make a determination on the proposed rear yard setback in relation to sight lines
until the neighbors became involved in the process. Molly Betley stated that it her understanding
that public comments should be made during specified times at a regular meeting. She
continued, stating that her husband is trying to explain that the February meeting was not a
public hearing, but it was treated as one regardless. She explained that she would be able to
elaborate further if she had a recording of the meeting or meeting minutes. She stated that a
video recording and meeting minutes have not been provided despite their request to obtain the
information. Chairman Meisel indicated that she is implying that the meeting was conducted
inconsistent with the prescribed format. He explained that there is a call to the public at the
beginning of meetings for items not on the agenda and there is a policy which allows for
reasonable public participation for agenda items at the time that such agenda items are being
discussed. Molly Betley asked if it is appropriate for people who do not own property within the
Township to make public comments during a regular meeting. Chairman Meisel replied yes and
explained that it is a public meeting and any person is permitted, by statute, to make comments,
as long as they are permitted within the approved meeting format.

Perry Green apologized for interrupting the discussion. He suggested that the Planning
Commission table the application since there is not adequate time to discuss meeting procedures
and because additional information has been requested of the applicant which has not been
received. Mark and Molly Betley indicated that they are seeking a determination one way or the
other. Rich Erickson asked Mark Betley if there is any reason that he could not move the
location of the proposed dwelling approximately twenty feet (20°) further from the lake than
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currently proposed. Mark Betley stated that the proposed dwelling was designed and situated on
the property based on the existing grade and topography. He stated that the intent is to build the
dwelling into the hill to both preserve existing adjacent views and for safety. He stated that the
hill on the property is a steep grade and presents a potential hazard to his family. He stated that
the proposed location would also allow him to utilize the existing dwelling on the property as
temporary housing during construction. He stated that he also would not like to build closer to
the road due to the safety aspect. He stated that the adjacent neighbors made a decision on where
they wanted to build and they had the option to build closer to the lake. Molly Betley added that
the primary intent of building the dwelling, as proposed, is to build a safe home that will stand
the test of time, not to obstruct adjacent views. She stated that they have been very diligent and
dedicated to ensuring that the design of the dwelling would not significantly impact existing
adjacent views, which is why they decided to build into the hill. She continued, stating that
positioning of the proposed dwelling was determined based on the grades so that existing
adjacent development built at the top of the hill could retain a reasonable view of the lake over
the dwelling. She stated that they would like the Planning Commission to make a determination.

Dave Wardin stated that the applicants had asked where in the Zoning Ordinance there are
standards that require them to submit the information requested by the Planning Commission.
He continued, stating that the requirements can be found in Section 21.25- Residential Design
Standards. He stated that the plot plan requirements in that section are required as part of the
application for a temporary dwelling during construction. Mark Betley stated that the temporary
dwelling aspect is not being discussed at this time. He stated that they are requesting a site line
determination. Dave Wardin stated that they could do one or the other, however, both items are
included on the agenda and can be considered. Mark Betley stated that the sight line
determination is Item #1 on the agenda and would like that aspect to be addressed. He
continued, stating that he submitted the temporary dwelling during construction only after he was
led to believe that the Planning Commission would make a determination on the sight lines.
Molly Betley stated that she believes it would be best to start with Item #1 and then proceed with
the temporary dwelling during construction application afterwards. Discussion between the
Planning Commission and the applicants ensued regarding sight line determination procedures.
Mark Betley described the existing pattern of development in the immediate area of the subject
parcel.

Chairman Meisel respectfully requested that public participation cease and that the Planning
Commission take action on the agenda item. Perry Green asked if it would be appropriate to
make a motion for denial due to insufficient information, or if it would be more appropriate to
table to agenda item. Dave Wardin asked Greg Elliott if a sight line determination made by the
Planning Commission is a recommendation to the Township Board or to the Zoning
Administrator. Greg Elliott stated that it could be either. He stated that in those cases, where a
cove or peninsula exists and the structure on adjacent properties differ by more than forty feet
(40”), the Planning Commission shall make a determination on an appropriate setback so that the
views of adjacent dwellings are protected. Dave Wardin stated that he does not believe the
Planning Commission has enough information to determine whether or not the aforementioned
exception applies to the subject property.
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Dave Wardin made a motion to deny the sight line determination for the Betley property because
the Planning Commission does not have enough information to determine the applicability of the
cove/peninsula exception in Section 20.02.X of the Zoning Ordinance, there is not enough
survey information for the existing structures on immediately adjacent properties as requested at
the 02/11/2020 Planning Commission meeting, and because there is not enough information to
confirm the proposed dwelling would comply with the residential design standards set forth in
Section 21.25.d and 21.25.e of the Zoning Ordinance. Perry Green supported the motion.
Chairman Meisel read back from his notes to confirm he had recorded the motion accurately.
Dave Wardin confirmed that what he read was accurate with the exception of the exclusion of his
statement regarding the applicability of Section 20.02.X regarding the cove/peninsula exception.
Chairman Meisel asked if there was any further discussion. He stated, from an administrative
point of view, he would like to make some suggestions. He stated that he recognizes the intent,
but suggested that the language should be changed. He stated that the motion would not
technically be a denial since they are not approving or denying anything based on lack of
information. He suggested changing the language to state that the Planning Commission was
unable to make a determination based on the information provided. He stated that the 2013 ZBA
application could arguably be utilized as a means to establish that a cove exists at the subject
property. He continued, stating that the Planning Commission does not need to rely on that
statement if they feel that the statement that a cove exists was made in error and/or if they choose
to evaluate themselves. Dave Wardin stated that he is agreeable to amending the motion to
change the language from denial of the determination request to indicate that the Planning
Commission was unable to make a determination due to lack of information. He stated that the
information provided for the sight line determination request did not include enough information
to determine whether a cove exists and he is not comfortable with blindly agreeing with the ZBA
determination from 2013 since he was not present at that meeting. Kurt Schulze asked where the
responsibility lies in determining whether or not a cove or peninsula exists. Chairman Meisel
indicated that it is the responsibility of the Planning Commission. Kurt Schulze asked the
Planning Commission if they believe there to be enough information to make a determination on
whether or not a cove or peninsula exists. Dave Wardin indicated that he did not believe there to
be adequate information to make that determination. Kurt Schulze asked what additional
information the Planning Commission would need in order to determine whether or not a cove or
peninsula exists. Dave Wardin indicated that they will need drawings which show all existing
structures on immediately adjacent properties in relation to all existing and proposed structures
on the subject property. A question was raised [name not captured] as to why that information is
relevant in determining whether or not a cove or peninsula exists. Dave Wardin stated that
Footnote 20.02.X in the Zoning Ordinance states that a cove or peninsula must exist and the
setbacks of structures on adjacent lots vary by more than 40’ before the Planning Commission
can make a determination on a rear yard setback to reasonably protect adjacent sight lines. Rich
Erickson stated that he does not believe, based on the information provided, that the proposed
placement of the dwelling on the subject property would significantly impact adjacent views,
however, he believes additional information is necessary in order to confirm the accuracy of the
information that has been provided thus far. He stated that he does not believe it is reasonable
for everyone who lives on a lake to expect that they are entitled to maintain their existing views
in perpetuity, but is should be confirmed that any impact to sight lines is accurately evaluated to
confirm there would not be a significant impact. Chairman Meisel asked if there was any further
discussion. He stated that there is a motion and a second for the amended motion (Motion by
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Dave Wardin, Supported by Perry Green). All present voted in favor of the motion except for
Chairman Meisel who abstained from the vote at the request of the applicants. Motion carried.

The item was closed at 7:05 pm.

OLD BUSINESS #2 (7:06 pm): Betley Temporary Structure Application:

Chairman Meisel brought up the application and associated documents on the screen. He asked
the Planning Commission if there were any questions or comments pertaining to the application.
Kurt Schulze asked if the Planning Commission has determined if there will be adequate space
for construction vehicles and equipment to access the location where the new dwelling is
proposed between the existing dwelling on the subject property and the adjacent properties.

Dave Wardin stated that the applicant has not provided enough information to determine whether
or not there would be adequate space. Kurt Schulze asked if they are looking for the space that is
available between the existing dwelling and the retaining wall located on the property
immediately south of the subject property. Dave Wardin confirmed. Dave Anderson stated that
it would not be the distance between the retaining wall, but to the shared property boundary.

Dan Stickel stated that he believes, based on the drawings provided, that there is approximately
ten feet (10°) between the existing dwelling on the subject property and the southern property
boundary. Mark Betley indicated that the distance is actually approximately twenty feet (20°).
Dan Stickel stated that the drawing indicates otherwise. Mark Betley pointed out that the
drawing he was looking at is a previous version and a new drawing has since been submitted.
Chairman Meisel asked when the updated drawing was submitted. Molly Betley indicated that it
was included in the information sent to the Planning Commission earlier that day.

Mark Betley stated that the access driveway located on the property boundary between the
subject parcel and the property immediately to the south has been shared between the two
properties. He indicated that, if Dave Anderson does not want to share the driveway anymore, it
is a non-issue to him since there is adequate space on his property which could be utilized for
construction vehicle access around the existing dwelling. Dave Anderson indicated that he
offered to enter into a signed agreement to continue shared use of the access driveway. Mark
Betley indicated that he is not willing to sign a legal agreement pertaining to shared access. Dan
Stickel stated that he does not believe this to be the appropriate forum for such discussions.
Chairman Meisel stated that it is extremely typical for a legal agreement to be recorded for use of
a shared access driveway during construction. Mark Betley stated that he does not need to use
the shared access because there is adequate space on his property where there would be no
encroachment onto the adjacent property to the south. Dan Stickel suggested that the discussion
should focus on the temporary dwelling application. Mark Betley indicated that he is unsure
how the Planning Commission intends to arrive at any decision on the temporary dwelling during
construction application if they have not yet approved the appropriate rear yard setback of the
proposed dwelling as it pertains to the sight line requirements in the Zoning Ordinance. Molly
Betley stated that they would be willing to withdraw the temporary dwelling application at this
time. Chairman Meisel suggested that it would likely be in the applicant’s best interest if the
application were tabled as opposed to withdrawn, so that if/when a sight line determination is
made, the Planning Commission can remove the item from the table instead of requiring a
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completely new application. Mark Betley stated that he would be agreeable with a motion to
table as opposed to withdrawing the application.

Dan Stickel made a motion to table the Betley temporary dwelling during construction
application pending additional information related to the construction of a new home on the
subject property. Dave Wardin supported the motion. All voted in favor of the motion except
Chairman Meisel who abstained from the vote at the request of the applicant.

The item was closed at 7:14 pm.

OLD BUSINESS #3 (7:14 pm): Swimming Pool Covers:

Chairman Meisel summarized the topic and brought up a document containing notes and draft
language pertaining to the Zoning Ordinance requirements for pool enclosures. He asked the
Planning Commission for their thoughts on how to proceed with discussion. He read from the
notes. The Planning Commission briefly discussed the wording of the latest draft language.
Chairman Meisel read from the latest proposed enclosure requirements. He indicated that the
proposed language would require a fenced enclosure with self-latching gate (as is currently
required by the Zoning Ordinance), but with the potential for allowing exceptions for ASTM-
compliant pool covers (also complying with the standards prescribed by the State of Michigan
and the Livingston County Building Department) used in lieu of fencing through a special land
use permit. He stated that, as part of a special land use, continuing compliance inspections
would need to be performed by the Zoning Administrator. He read through the proposed special
land use requirements which would include proof of purchase, documentation on manufacturer
name and model, documentation on the rated/anticipated life expectancy, etc... Kurt Schulze
asked if that’s something that the Township really wants to take on that responsibility. Chairman
Meisel asked what an alternative option could be. Kurt Schulze indicated that it could be the
property owner’s responsibility to ensure that an ASTM-compliant safety cover is in operable
and safe condition. He continued, stating that if the Township requires that the Zoning
Administrator inspect every pool cover as a special land use at variable time intervals, it could
potentially open the Township up to unnecessary liability. Dan Stickel indicated that he agreed
with Kurt Schulze’s opinion. Chairman Meisel recommended taking a step back to reevaluate
the proposed standards. He indicated that several residents have requested that the Township
consider permitting ASTM-compliant safety covers in lieu of a fenced enclosure with self-
latching gate. He stated that fenced enclosures typically have a very long life expectancy,
whereas the ASTM-compliant safety covers may have a life expectancy of a just a few years. He
added that such safety covers are also vulnerable to natural elements, such as rain, snow, falling
trees, etc.. He asked the Planning Commission if they felt that the Township, from a liability
point of view, should consider approving something such as ASTM-compliant safety covers,
which are known to be temporary in nature, with no requirements to maintain or provide
evidence to the Township to confirm they are fully operable and in safe condition. Kurt Schulze
asked if the Township currently goes out to properties with pools having fenced enclosures to
confirm that the gates are being kept closed and the fences are in a safe condition. He continued,
stating that he does not feel that it would be reasonable for the Township to take on such a
responsibility and liability. He added that he has saved people from drowning in pools in the
past and is not in any way downplaying the importance of safety devices/enclosures for
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swimming pools. He stated that, from his perspective, if the State and County recognize ASTM-
compliant pool covers as a viable alternative to fenced enclosures with self-latching gates, and
they do not have any provisions for local municipalities to require ongoing safety inspections,
the Township should not consider the special land use permit approach. Perry Green stated that
he agrees with Kurt Schulze’s opinion.

Chairman Meisel stated that he likes the discussion and is debating the legitimacy of the
comments, but he would like to add a few additional comments. He stated that the State of
Michigan creates regulations, rules, and laws, which are then sent to local municipalities to be
incorporated into their ordinances. He stated that the local municipalities are, for the most part,
responsible for enforcement of those regulations through regulatory and zoning ordinances. He
stated that the Township could choose to either enforce nothing, enforce something, or enforce to
a certain degree.

Perry Green shared his screen with the Planning Commission as he walked across his own pool
cover to demonstrate the weight capacity of the cover (He successfully walked across). He
stated that there was some sagging in the cover, which led to some pooling of water on the
surface, resulting in his Bob Ross socks becoming saturated. (Note — Perry Green stated his
cover is a seasonal cover, not an ASTM compliant safety cover.)

Chairman Meisel indicated that the discussion comes down to what the Planning Commission
believes the ultimate goals and objectives to be. He stated that gates and doors can be left
open/unlocked, but even so, the majority of the pool perimeter would still be protected by a
fence. He stated that leaving a gate or door unlocked/unlatched/open would be considered as
negligence. He provided a hypothetical scenario where a pool cover is used without a fenced
enclosure, in which a toddler could wander across a side yard to a neighboring property and enter
a pool without even realizing they have entered a pool. He continued, stating that the Township
Board and Planning Commission need to decide if it is important and to what degree of
importance it is to protect the health, safety, and welfare of the residents. He stated that the
special land use permit approach would be a little bit of extra work, but they should decide
whether it would be worth it for additional assurance that everyone will be protected. The
Planning Commission briefly discussed potential regulation options.

Dan Stickel summarized the discussion on potential regulation options. He asked, in terms of
liability, if there are any known cases in which a person left a pool [without a fenced enclosure]
open, or a pool cover has expired, or a gate is left unlatched, etc., where an accident had
occurred, in which a local municipality was held liable. Chairman Meisel suggested that it
would be a good idea to ask that question to the Township Attorney and/or Planner. Dan Stickel
stated that, if no such cases exist, and it is the opinion of the Township Attorney that there is no
potential liability for not requiring inspections of pool covers, it would be his opinion that the
Township should not utilize a special land use permit approach to regulating pool covers. He
added that if it is in the opinion of the Attorney that language should be incorporated into the
pool enclosure requirements which would place liability on property owners if they fail to
maintain a pool cover in safe and operable condition, he would be agreeable to that. Greg Elliott
stated that the requirement exists in the Michigan Building Code. Dan Stickel asked Greg Elliott
if the Zoning Ordinance did not include any specific requirements for a pool enclosure, safety
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cover, or other means, whether or not a property owner installing a pool would be required to
install a fence. Greg Elliott stated that they would be required to use either a fenced enclosure
with a self-latching gate or an ASTM-compliant safety cover, consistent with the [Michigan]
State Building Code. Chairman Meisel stated that the Livingston County Building Department
would be responsible for enforcing the State Building Code. Dan Stickel asked if the Livingston
County Building Department performs inspections to ensure compliance with the State Building
Code. Chairman Meisel indicated that they do perform the initial inspection, but they do not
perform ongoing compliance inspections, such as for pool covers. He stated that the
responsibility to confirm ongoing compliance lies with the local municipality. Greg Elliott stated
that the building inspectors will go out after a permit has been pulled for a pool to confirm the
fenced enclosure and/or safety cover is up to code. He added that following final approval from
the Building Department, they do not perform any follow-up inspections to confirm that a fence
or cover is maintained. Dan Stickel asked if a property owner were to have a pool approved with
a self-latching gate by the Building Department and they subsequently removed the fence (for
whatever reason) would the homeowner have sole liability if an accident were to occur. Greg
Elliott stated that a liability arises when someone has a responsibility and fails to fulfill said
responsibility. He stated that if a building inspector signs off on a final inspection and there are
subsequent modifications to whatever is being approved, the inspector would not have liability
unless a complaint/report was received regarding such modifications and not addressed. Greg
Elliott stated that fenced enclosure requirements have existed in the Building Code and local
ordinances for years. He continued, stating that while he is uncertain as to the definite origin of
such requirements, he suspects that they originated in local ordinances and were later
incorporated into the Building Code. He stated that what has changed recently is the fact that the
State Building Code now recognizes certain pool covers as an acceptable alternative to fenced
enclosures. He stated that if local ordinances do not address enclosure requirements for pools,
the requirements would default to the Building Code, which will now require either an approved
pool cover or an approved fenced enclosure with self-latching gate. Dan Stickel stated that if the
Township is definitely responsible for ensuring the constant maintenance of all pool covers used
in lieu of perimeter fencing, he would be opposed to allowing them due to the administrative
responsibilities that would be associated with enforcement. Chairman Meisel stated that what
the Township should ultimately do in regard to the topic will depend on the opinion of the
Township Attorney(s). Dan Stickel agreed. Kurt Schulze suggested that he should get opinions
from the Board of Trustees prior to getting a legal opinion to determine whether or not they are
interested in the administrative aspect of the proposed regulations. Chairman Meisel respectfully
suggested that the opinion of the Board, at this point in the discussion would be premature. He
stated that it would be beneficial to have a legal opinion prior to asking the Board for opinions so
they are fully informed in regards to the liability aspect. The Planning Commission briefly
discussed.

Dave Wardin suggested eliminating all pool enclosure requirements from the Zoning ordinance.
He stated that the Township is not responsible for the inspection of pools, it is the responsibility
of the Livingston County Building Department. He stated that, if an engineered septic system
fails, it is up to the County to not only ensure compliance, but also to respond to complaints from
neighbors, etc... He stated that he does not believe the Township should be involved. Dan
Stickel cited a personal example where he had to have an arsenic filter installed per the County
requirements, but they are never going to perform any follow-up inspections to confirm the filter
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is still present and operable. He stated that if he were to remove his filter, the County would not
know. Dave Wardin stated that they may not know initially, but they would be informed at some
point in the future if the property were to sell. Dan Stickle stated that he agreed with Dave
Wardin’s statement. He stated, for clarification, that the example he provided was only intended
to express the fact that the Township Ordinances do not address well water purity requirements,
and for good reason. Chairman Meisel summarized the history of the discussion regarding
revisions to the Zoning Ordinance to address the use of pool cover that comply with the State
Building Code. He stated that the current discussion is whether the Township should consider
allowing the use of pool covers in lieu of fenced enclosures because of potential liability and the
fact that we do not want to perform additional administrative responsibilities or should the
Township consider allowing them without any requirements for continuing compliance
inspections. Discussion continued regarding potential liability and enforceability of standards
for pool enclosures. Dave Wardin indicated that he has several questions that should be directed
to Livingston County. He asked what would happen if the Township eliminated all pool
enclosure requirements and someone called to complain, would the County be responsible for
responding to the complaint? He also asked what would happen if someone who owned a pool
(existing) with a fenced enclosure wanted to eliminate the fence to replace with a pool cover.
Discussion amongst the Planning Commission followed.

Dan Stickel recommended that Kurt Schulze ask to Township Board for their opinions on the
potential options for regulation or non-regulation of pool covers and enclosure requirements in
general. He continued, adding that the Township Attorney(s) should be asked for advice on what
the lowest liability approach to regulation would be. Chairman Meisel confirmed.

Kurt Schulze made a motion to table the agenda item pending a decision by the Township Board
on how they would like to proceed. Perry Green supported the motion. Motion carried by
unanimous voice vote.

The item was closed at 7:59 pm.

The meeting was adjourned at 8:00 pm.
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